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The Annual Convention 


NEXT, and what feel will the most notable 


all our conventions this time, now being planned. our hope 
have the great majority our and their wives attendance. 
Please set aside the dates upon your calendar now. 

The convention will open Sunday, August 24, the Sheraton Hotel 
Chicago. Briefly, this the schedule presently planned. The Board 
Governors, officers, and committee chairmen will meet the head- 
quarters suite, room 3603, P.M. upon Sunday. that time, the 
convention activities will double-checked and all reports submitted 
the members will scrutinized the officers. The financial report 
will presented, and plans for the 1953 convention will discussed. 

Sunday evening, the headquarters suite will opened the 
early arrivals among our members and their wives. You will find enjoyable 
and congenial fellowship that place. matter fact, our 
expectation that many members and their wives will probably desire 
come Chicago for the weekend preceding the convention, and the head- 
quarters suite can then become place for friends meet upon Sunday 
evening. 

Registration for the convention will open formally Monday morning, 
August 25, A.M. and will continue throughout the convention. The 
registration desk will located the Spanish Court upon the 5th floor. 
The reception committee will present introduce new members and 
those who have not attended prior conventions. 

12:30 Monday, luncheon for members and their wives will 
served the Boulevard room upon the 5th floor. This will provide 
gathering place for the wives start the women’s program, and following 
the luncheon the men will adjourn into business session starting P.M. 
There will two outstanding speakers upon Monday afternoon, whose 
names will announced later. 5:30 P.M. Monday afternoon the 
President and his wife will entertain reception* the headquarters 
suite, room 3603. Following the reception, members and their wives may 
form informal groups for dining some Chicago’s more interesting 
places. 

Upon Tuesday, August 26, business session will held from 
A.M. noon, with two more renowned speakers. All the busi- 


Definition party and conversation. 
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ness sessions will held the Tropical room upon the 5th which 
the same floor where registration and luncheons will conducted. 
12:30 P.M., again there will luncheon for members and their wives 
the Boulevard room. There will business session Tuesday afternoon. 
Instead, program general entertainment now being planned. Our 
final plans are not yet complete, but quite likely that afternoon 
boat trip upon Lake Michigan will arranged, which will take the 
Chicago Skyline and places suburban interest. Upon returning from the 
boat ride, our esteemed member and his gracious wife, Mr. and Mrs. 
Nathan Phillips, Toronto, Canada, will entertain their annual recep- 
tion the headquarters suite. 

Upon Wednesday, August 27, the business session will reconvene 
A.M. with two additional distinguished speakers. Following this 
business session there will separate luncheons for the ladies and for the 
men. When the business session resumes upon Wednesday afternoon 
P.M. are planning present one more excellent speaker, and devote 
the remaining portion that business session plans the Federation 
for the future. This your organization. will great and strong 
you make it. Therefore, your participation these plans the 
utmost significance. the final item upon the program, the nominating 
committee will present its report, your President will relieved further 
responsibility, and the old order will give way the new. 

Following this final business session, the official Federation reception 
will held the Boulevard room terrace. The annual banquet will 
follow P.M., and, all members can attest who have attended prior 
conventions, this has always been most notable and enjoyable affair. 
are now trying secure speaker great prominence who known 
all you person great knowledge, wit, and charm. His name will 
announced later. 

Following the banquet, the festivities will officially close the head- 
quarters suite and the convention will come end. 

very interesting women’s program now being planned and 
can assure the ladies complete and enjoyable list activities. Further 
details will appear the next issue the Quarterly concerning these 
affairs and the names all speakers. With reference speakers, might 
state this point that are presently planning have the business 
sessions very distinguished Insurance Commissioner, three leading execu- 
tives insurance companies, and three well known and able trial attorneys. 
These speakers will cover variety subjects which are mutual interest 
the entire membership. 

Following the convention, the Insurance Law Journal, published 
Commerce Clearing House, Inc., will devote special issue our con- 
vention and these addresses. 


Report George Henry Tyne 
Memorial Award Committee 


COMMITTEE has felt its responsibility deeply 


making selection the first recipient the George Henry Tyne memorial 
award. deemed its task unusual importance view the fact 
that there are many persons who have rendered distinguished service the 
fields law and insurance, which fields this organization dedicated. 

the time that the fund for this award was created our beloved 
past president, Mr. George Henry Tyne, deep study was given the 
officers the organization the type individual who should receive 
this annual honor. The suggestions made and discussed were varied. 
After much deliberation was determined that such honor should not 
paid one receiving public acclaim for distinguished service fields 
different from that which our interests peculiarly lie. was deemed 
particularly important refrain from making such award one distin- 
guishing himself public political life, whose accomplishments 
there might arise considerable controversy. Rather, was felt that tribute 
should paid those individuals rendering unusual and meritorious 
service the fields which this organization works—men who are little 
known the public, but who contribute greatly the advancement 
these very important lines endeavor. 

After many months study and many consultations with persons 
cognizant improvements insurance and its related subjects, your com- 
mittee has come unanimous conclusion the recipient the award 
for 1951. The services this gentleman have not been limited that 
single year; they have extended over period many years and have been 
responsible for marked advances the solution industrial problems. 

Your committee has selected Mr. William Seymour, Vice President 
the Liberty Mutual Insurance Company Boston, Massachusetts. Mr. 
Seymour pioneer many phases industry its relationship 
insurance. result his efforts, marked strides have been made both 
industrial safety and vocational rehabilitation. 

Mr. Seymour has brought about research into such fields noise and 
vibration, and accident causes industrial plants, particularly 
relating female employment, and through study special environ- 
mental and medical problems has helped greatly reduce accident 


frequency. has given generously his time speaking local and 
statewide groups upon the needs for advances industrial medicine its 
preventive aspects counter-agent socialized medicine. has per- 
formed outstanding work promoting loss prevention the aircraft 
field, and among contractors working under unusual and emergency condi- 
tions, both during the last war and during the present emergency. The 
saving many lives and the reduction numbers serious injuries can 
traced directly his efforts. 

addition, Mr. Seymour has been interested for many years restor- 
ing the handicapped useful place society. His interest such 
persons has not ceased with the taking safety measures for accident 
prevention nor the payment compensation those persons who are 
injured. has recognized that important individual service those 
who are physically handicapped should rendered, which also consti- 
tutes gain society restoring such persons economic usefulness. 
result his pioneering efforts studies the employment the 
physically handicapped industry, society has derived great benefit 
the removal such reemployed persons from public relief rolls, wider 
labor market has been created, and the individuals restored employ- 
ment have received great psychic benefits. 

This brief review all too short point out fully the outstanding 
achievements the individual selected for this initial honor. serves 
only indicate rough outline his worthiness. with great pride, 
therefore, that your committee has selected and hereby names, the first 
recipient the George Henry Tyne Memorial Award, Mr. William 
Seymour, Boston. 

JOHN HUME, JR., Chairman 
GEORGE HENRY TYNE 
SAMUEL HOLLANDER 
LAWRENCE BROWN 

IRA BEYNON 


Committee 


Following the official report this committee and its approval the 
officers this organization, official notification was sent the distin- 
guished recipient this award, Mr. William Seymour, Vice President 
the Liberty Mutual Insurance Company, Boston. Mr. Seymour 
expressed himself deeply honored this recognition his efforts 
these fields, and will with the convention accept the award. 

The committee has performed most commendable work and 
congratulated upon its excellent choice. 


The Closing 


OPINION there are many lawyers this organi- 


zation much better qualified speak the closing argument than But 
since have been given this assignment the President, will the best 
can repeat the things have learned about closing arguments from 
wiser and abler practitioners. 

The ability sum brilliantly and consistently gift eloquence 
and good judgment not given everyone. But the capacity consistently 
make good sound closing argument can acquired any industrious 
lawyer possessing average ability articulate. And good sound closing 
argument should enough get results great majority cases. 
the time case ready for submission the trier triers the fact, the 
record has been written and the foundations for the result laid. There are 
few cases won brilliant argument alone; though more than few are 
lost because ineffective inadequate argument. 

Most often good closing argument simply reflects the industry 
counsel preparation his case and the presentation evidence 
therein. Seldom, ever, can effective closing argument made 
support ill-prepared case, case which the evidence has bee 
poorly presented. the first ingredient good closing argument 
well prepared case which the evidence effectively presented. But that 
not the only ingredient. sound and appealing closing argument 
follows certain time tried pattern. 

opinion, there are some rules, which obeyed the well 
prepared advocate, will result superior closing argument. 

These rules, frequently stated many forms, may summarized 
follows: 


(1) Know your record; that is, thoroughly conversant with the 
pleadings, with all instructions, and particularly with the evi- 
dence, both pro and con; 

(2) natural; 

(3) Emphasize the strong points your case and the weakness 
your 

(4) Avoid improper argument; 

(5) Cover the main features your case; 


William Becker, Columbia, Missouri. 
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(6) humble and plain spoken, not arrogant and learned; 
(7) Avoid difficult involved demonstrations. 


think these suggestions are applicable regardless the nature the 
case the party you happen representting. may with benefit 
discuss these rules greater detail. 

(1) Know your record. There substitute for knowledge the 
record. Unless the advocate understands the legal and factual issues, unless 
the advocate understands the instructions the court, and unless the 
advocate truly conversant with the evidence, simply cannot make 
effective closing argument. might make eloquent speech. might 
even hold the attention and interest the court and the jury, but his 
argument will not be-effective, simply because doesn’t have sufficient 
knowledge address himself the decisive issues and discuss them 
effectively. Knowing the record means you must not only know your own 
case reasonably well, but you must know your opponent’s case just 
about thoroughly your it. Only knowing your 
opponent’s case, well your own, can you locate and exploit its weak- 
nesses. And since your opponent certain emphasize the strong points 
his case, you must know his case and its strong points anticipate the 
point his attack. And let say here that lucky lawyer who gets 
case without weak points. All them have ever seen possessed weak- 
nesses well strength, from the standpoint jury appeal. 

(2) natural. not try imitate the particular style some 
advocate whose effectiveness you admire unless that style happens fit 
your personality. surprising how quickly even the most unlearned 
juror can perceive and adversely affected false style. There 
natural resentment against attempt something which one not. 
The advocate should more attempt mimic copy particular forensic 
style admires which attracts him, than should attempt make 
impression wearing elegant clothes which are not tailored fit him. 
There are few advocates who not have some attractiveness their 
personal style delivery. develop your own style, but natural. 
Sincerity goes long way. One can sincere when acting naturally. One 
can hardly sincere while adopting artificial demeanor. Many young 
lawyers make the mistake attempting, their arguments, mimic 
the style some unique individual. never works, the best thing 
never try it. 

(3) Emphasize the strength your case and the weakness your 
opponents. One America’s greatest advocates stated the rule this way: 


“Go for the jugular 


There are one more critical issues every case. Locate these critical 
issues and bring all the power your persuasiveness; all your eloquence, 


your marshaling the evidence, and your insight bear the critical 
issues. Time spent discussiong unessential, immaterial, and uncontested 
portions case, time wasted. Furthermore, one apt lose the 
attention the jury with dull recitations conceded and irrelevant 
evidence. 


you know where your strength lies and where your opponent’s 
weaknesses are, you can direct your attention these and present your case 
the best light that the law and the evidence will permit. 


Some the most effective trial lawyers Missouri listen the presen- 
tation evidence and construct their closing arguments their minds 
the same time. Frequently, when particular telling item evidence 
received, counsel will quietly note the place the record where the evidence 
may found that may copied during recess, the evening, 
for use the closing argument. 


This one way making sure pinpoint critical issue the closing 
argument. this day and age when long protacted argument longer 
permitted listened to, extremely necessary that the advocate limit 
his argument the essentials; otherwise, will lose control his time 
and violate another rule failing cover his case. 


There corollary the rule emphasizing the strength your 
case and the weakness your opponent’s. Since you may expect your 
opponent the same thing, you must prepared meet argumen- 
tative assault the point where your case appears weakest. ready 
make the best possible defense few words the record and adequate 
treatment the issue will permit. One should not spend much time 
defending the weaknesses his case, but should prepared briefly and 
effectively state his defensive position. 

(4) Obey the rules and avoid improper argument. There are many 
reasons for this suggestion. The first and foremost that the only 
honest and fair thing do. The second that the best policy. From 
the policy standpoint, improper argument should avoided because: 


(a) alert opponent will make record which will result 
setting aside any verdict you secure (although this not true 
closing arguments the defense criminal cases) 

(b) the trial judge quite likely sustain objection im- 
proper argument and admonish reprimand you the presence 
the jury the prejudice your case; 

(c) improper argument invites and makes permissible under the 
law retort your opponent which may other words, 
indulging improper argument you may permit your opponent 
without error make highly prejudicial.type argument which 
would forbidden make except for your original impropriety; 
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(d) There plenty room for the display all the advo- 
cate’s eloquence, persuasion, and insight within the law. 


you indulge improper argument you will not only violate the 
rules fair play, but you will prejudice the rights your client. this 
matter, all matters, honesty the best policy. 

(5) Cover your case. This means that you should manage your 
argument and your time that you make complete argument within 
the limitations the alloted time. Today, argument severely limited, 
judged former standards. order cover your case, your argument 
must stripped non-essentials, you must not permit yourself 
distracted, and you must watch the clock you proceed. 

every argument, the advocate has few things considers abso- 
lutely essential proper presentation his case. order that may 
without fail deliver this proper, essential peroration, makes arrangements 
advance with the officer keeping time give him signal five ten 
minutes before his time has expired. This one way guarantee that you 
will not become engrossed, distracted, bogged down detail that 
you fail cover your main points. 

this connection, should noted that the party bearing the burden 
proof has the opportunity make the opening and closing argument. 
That party required fairly divide his time that unfair portion 
will not devoted the closing argument. This usually done order 
the trial court agreement. The opening argument should fairly 
cover the essential outlines the case. There danger failing 
courts where closing argument permitted, if, following the 
opening argument, the party not bearing the burden proof waives 
argument. So, some courts, counsel making perfunctory 
opening argument may run the chance never having the opportunity 
deliver his main effort does not cover his case reasonably well the 
opening argument. 

(6) humble and plain spoken, not arrogant and learned. Humility 
garment that becomes every man. Arrogance becomes none. All per- 
sons, including jurors, resent being told they must believe certain things 
must certain things. The successful advocate submits his arguments 
the trier the fact. does not dictate the result. Many cases well 
presented the time the closing argument have been lost arro- 
gant and dictatorial advocate who proceeded lecture the jury and give 
mandates upon its duties. Part being humble plain spoken. 
successful advocate know speaks jury, court for that 
matter, pedantic stilted language. court room not stage for 
the display the erudition the counsel. forum for the settlement 
the disputes men. The advocate’s part present his client’s case— 
not his personal claims fame—in winning and persuasive manner 
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the facts and the law will permit. Any preoccupation with display 
personal learning vanity bound distract from the presentation the 
client’s case. 

this connection, the advocate should not coarse vulgar, and 
should avoid the words which produce unpleasant reaction such the 
word and others. 

While humor universally appreciated its place, one the 
trickiest the advocate’s tools. More often than not backfires. The 
lawyers who can tell joke and make part effective argument 
are few and far between, and they cannot consistently. Unless you 
are absolutely certain how attempted humor will received not make 
it. artful opponent can turn attempted humor against you ways 
too numerous enumerate. 

(7) difficult and involved demonstrations. There often 
temptation the closing argument for advocate attempt dramatic 
demonstration personally with some object gadget evidence. There 
are multitude instances the history and legend the Bar where 
such demonstrations have had just the opposite the intended result. 
Many lawyers with long court room experience take great delight re- 
calling instances where demonstrations have backfired and lost the case for 
the demonstrator. you plan what you are going say and say what 
you have planned say, you know advance what will happen. you 
undertake complex involved and difficult demonstration, your hand 
your foot may slip and the gadget may not perform you expected. 
The risk too great such matters. Unless you are desperate, unless 
you are sure, avoid involved difficult demonstrations. 

Objections Opposing Argument. There part the closing 
argument which seems the most difficult all and require 
the keenest and quickest judgment. the question when object 
improper argument your opponent. every case, split second judgment 
must arrived instantly considering these factors: 

the argument really improper under the decisions the appellate 
courts? 

really hurting any way? 

Would your client’s cause better served appropriate retort? 

your position with respect securing verdict such that might 
decisively prejudicial the court should not sustain your objections? 

know rule govern these situations. Sometimes hurts 
the eyes the jury objection improper argument overruled, 
however good the objection may have been. The consolation here that 
objecting you may have protected yourself against affirmance 
adverse verdict. opinion, the argument clearly improper, 
general rule the objection should made calm dignified manner. 
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alert and informed court will sustain you. you are not sustained, 
ordinarily your case will not have been injured. you are sustained, 
opponent’s case may have been grievously damaged. 

Conclusion. conclusion, would like say there are many masters 
the art closing argument practicing today’s bar. Anyone can listen 
them court with benefit. Personally, think the making the closing 
argument the most dramatic part the art the advocate. When one 
hears good closing argument, may sure represents adequate and 
industrious preparation long before the case called for trial, skillful 
presentation evidence, good judgment, and the observance time tried 
rules. When one hears brilliant closing argument, may sure 
represents all these things plus unusual devotion the cause and natural 
gift. The only way achieve distinction this branch the art 
advocacy, all others, practice and observe practice those who 
have mastered it. 


Forum Non Conveniens and 


U.S.C. 


June 25, 1948, venue was considered the 


prime prerogative plaintiffs—a precedence belonging almost within the 
purview Mr. Justice Holmes’ dictum Healy Sea that 
plaintiff absolute master what jurisdiction will appeal 

the passage then Section 1404(a), venue was removed from the 
unfettered option either party, defendants were admitted voice its 
selection, and final choice was committed the discretion impartial 
tribunal. The section, appearing the chapter venue, follows: 


the convenience parties and witnesses, the interest 
justice, district court may transfer any civil action any other 
district division where might have been 


While the right change venue was new both the Judicial Code 
and federal jurisprudence, the principles which gave birth the new 
statute were not new. The congressional committees which spent five 
years studying the problem had the benefit number law journal 
articles treating the history and scope the doctrine forum non 
convemens; also the series decisions the Supreme Court unfolding 
and expounding that doctrine. Intelligent interpretation the statute 
hardly possible without knowing something the history that develop- 
ment and the conditions which led it. 


Abuse Liberal Venue 


The Reviser’s Notes pointed out the bringing personal injury 
suits under the Federal Employers’ Liability Act jurisdictions remote 
from the place where the accident happened and from the residence the 


Ben Cameron, the Meridian, Miss., Bar. Address delivered the Judicial 
Conference the Fifth Circuit May 26, 1951; printed originally Mississippi Law 
Journal, December, 1951. 

Moore’s Commentary the Judicial Code, pp. 200, seq. 

Blair, Doctrine Forum Non Conveniens Anglo American 1929, 
Columbia Law Review, Braucher, Inconvenient Federal (1947), 
Harvard Law Review, 908; Foster, Trial Civil Harvard 
Law Review 1217 (1930); Dainow, Inappropriate Law Review 
867 (1935). 

See U.S.C.A. 1404, 412. 


plaintiff, example the need for reform, and that category cases 
may taken illustrative what moved Congress the passage the 
Act. 1947,* eight hundred forty-two such migratory suits per year 
were being filed. Ninety-one percent them were filed five 
York, Illinois, California, Minnesota and Missouri. During five year 
period 1,171 transported suits were filed alone, based causes 
action arising thirty-five states. 

Included those thirty-five states were Oregon, Washington, Cali- 
fornia, Texas, Florida and Georgia, eighty involving accidents happening 
California, forty-four Arizona, and thirty-seven New Mexico. 

This practice was concentrated the hands few firms; sixty per- 
cent all Illinois cases were filed three Chicago law firms: fifty-seven 
percent all Minnesota suits were handled two law firms; and one 
Oakland, California, firm handled all but forty-three six hundred ninety- 
six such suits filed that 

This handful lawyers fared right well the handling these suits. 
Figures derived from the estate deceased lawyer middle-west state 
showed that, two year period, the fees arising from suits disposed 
after the attorney’s death aggregated 
Evolution Doctrine Forum Non Conveniens 

This imposition the courts metropolitan areas where dockets 
were already congested—not mention the inroads into the income 
local attorneys who normally would have handled the cases—gave rise 
apparently spontaneous resolve the part the courts some- 
thing about it. that, the Supreme Court took the lead the develop- 
ment and expansion the ancient but little known doctrine forum non 
conveniens. Scottish birth, rather feebly nourished the English 
courts, the doctrine had found lodgment this country the jurisprudence 
six had put use before the turn the but 
its espousal was most earnest states like New York where imported law- 
suits imposed the heaviest burdens local tax payers, resulting the 
passage statute somewhat like 1404 

Until its recrudescence and reshaping the hands the Supreme 
Court, this doctrine, bearing this Latin and falling 

e.g. Winters Commerce Damage Suits,’’ Journal the Amer- 


ican Judicature Society, 135 (1946). 

See Senate Judiciary Subcommittee Report 80th Congress, Session H.R. 1639, 
The American Bar Association and Bar Associations thirty-five states passed res- 
olutions favoring this legislation. See Barrett. Note infra-p. 383. 

Copies the estate papers are the author’s possession. 

Barrett, Doctrine Forum Non Calif. Law Review 389 
(1947), and Braucher,, note supra, pp. 909, seq. 

Braucher, note supra, 914. 

Blair, note supra, 30. 


within the penumbra between substance and procedure, was referred 
Professor Braucher being one “‘absurd 


Supreme Court Cases 

1804 Chief Justice Marshall established the doctrine, ever since 
followed, that admiralty court might decline exercise its jurisdiction 
dispute between aliens. 1923, Mr. Justice Brandeis struck down 
statute Minnesota which tended facilitate the importation 
and adverted, footnote, the pendency Minnesota 1,028 per- 
sonal injury cases brought non-residents and claiming more than 
twenty-six million dollars damages. 

1929, Mr. Justice Holmes rendered the first decision involving 
case under the Federal Employers’ Liability which sustained 
the action New York state court, applying New York statute dis- 
Connecticut. The dissents that case were filed Chief Justice Taft and 
Justices Van Devanter and Butler. 

1932, Mr. Justice Brandeis again showed himself champion 
the new doctrine, giving expression the dictum that “courts equity 
and law also occasionally decline exercise jurisdiction, the interest 
justice, where for kindred reasons the litigation can more appropri- 
temporary article the Columbia Law Review Paxton Blair treat- 
ing exhaustively the origin and development the doctrine forum 
non well several other similar law journal 

After holding the following year that the trial court had the right, 
stockholder’s suit, decline jurisdiction considerations 
convenience, efficiency and justice point the courts another state, the 
Supreme Court did not, for period thirteen years, give further con- 


sideration the doctrine. 

Then followed, rapid order, series decisions which approved 
and set the limits the doctrine forum non conveniens. Singularly the 
doctrine was developed largely cases wherein its application was denied 


Braucher, note supra, 930. 

Mason Ship Blaireau, Cranch 240; Ed. 266. 

Douglas New York, etc., R.R. Co., 279 377, Ed. 747, 49, Ct. 


Canada, etc., Co. Patterson Steamships, Ltd., 285 413, Ed. 837, 


413. 
See Note supra. 
Rogers Guaranty Trust Co. (1933), 288 123, Ed. 652, 


295. 
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factual grounds. the Kepner and Miles cases the court denied 
the right state courts decline, under forum non conveniens, hear 
imported F.E.L.A. cases, the ground that this federal act carried its own 
venue provisions which could not frustrated state rules procedure. 
And Williams Green Bay the court reversed decision 
Judge Hutcheson, sitting the Second affirming the dismissal 
New York District Court, debenture suit involving Wisconsin 
corporation, the reversal being based factual grounds. these three 
cases, declining they did apply forum non the opinions 
the court and the concurring and dissenting opinions left doubt that 
the validity and wide scope that doctrine were accepted majority 
the judges. 

March, little more than year before the passage the 
statute, the Supreme Court rendered two decisions carrying the evolution 
forum non conveniens many steps forward; one the suits, Koster 
Lumbermans’ Mutual, involving stockholders’ derivative the 
other, Gulf Oil Corp being plain damage suit law for 
destruction property fire. These two decisions demonstrated that the 
Supreme Court had embraced the doctrine forum non conveniens and 
invested with scope and breadth and virility not theretofore ascribed 
it. Concerning the Gilbert case Mr. Justice Black, dissenting with three 
other justices, stated: 

until today has this court held, actions for money 
damages for violations common law statutory rights, that dis- 
trict court can abdicate its statutory duty exercise its jurisdiction for 
the alleged convenience the defendant law suit Whether 
the doctrine non conveniens good bad, should wait for 
Congress adopt 

The Supreme Court has dealt with the doctrine four other cases, 
one before and three since the passage the Act. The last three 
decided May 31, 1949, held that suits under the Employers’ Liability 
Act and under the anti-trust laws were subject transfer under the new 


statute. 


Co. Kepner, (1941), 314 44, Ed. 28, 136 A.L.R. 

Miles R.R. Co. (1942), 315 698, Ed. 1129, 146 A.L.R. 
1104, Ct. 827. 

(2) 777. 

National City Lines, 334 573, Ed. 1584, Ct. 1169. 

Parte Collette, 337 55, Ed. 1207, 944, A.L.R. (2) 
921; Kilpatrick Ry. Co., 337 U.S. 75, Ed. 1223, Ct. 953; United 
States National City Lines, 337 78, Ed. 1226, Ct. 955. 


The Court Appeals the Fifth Circuit had dealt with questions 
relating the doctrine one case before the passage the Act; two 
immediately after the passage the Act, considering district court decisions 
dismissing actions under the common law and one case arising 
since the Act was the first three cases the court referred the 
history the development forum non conveniens the Supreme Court 
and recognized accepted procedural reform. the fourth case, 
Atlantic Coast Line Davis, the court the fifth circuit had several 
important questions before it. 

The administratrix Davis had sued under F.E.L.A. the District 
Court the Southern District New York, though she was resident 
Florida and the fatal injury had occurred there. After the New York 
Court had transferred the action Florida and two trials had resulted 
hung juries, the Florida court ordered re-transferred New York. The 
railroad sought review that order both appeal with supersedeas and 
petition for leave file application for mandamus. Our court held 
that appeal was improper and dismissed it; that mandamus was proper 
under the extraordinary circumstances, and that was doubtful the 
Florida court had the power But based its approval 
mandamus the finding that the circumstances outlined the Florida 
District Court did not justify the re-transfer, matter fact. The 
Supreme Court denied Judge petition for authority file 
application for mandamus the Court Appeals. 

Some Established Criteria Governing Transfers Under 

The factors which should influence the discretion court consider- 
ing dismissal were spelled out the Supreme Court the Gilbert case 
and remain the criteria most often used under the statute, and embrace 
these elements: 


Relative ease access sources proof, availability com- 
pulsory process for witnesses and the cost obtaining them, 
possibility view premises, enforceability judgment, the con- 
venience the parties giving weight the traditional choice 
forum belonging plaintiff, factors public interest, such 
congestion court dockets, jury duty upon com- 


Tivoli Realty Co. Interstate Circuit, al, 167 (2) 155, Cert. denied 334 
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Coast Line, etc. Davis, 185 (2) 766, petition for leave file appli- 
cation for writ mandamus denied the Supreme Court March 1951. 
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munity having relation the litigation, the satisfaction the 
curiosity citizens having interest local conroversy, and the 
desirability trial forum home with the state law applied. 


The burden persuading the judge that transfer proper the 
party making the motion,—generally, but not always, the 
The quantum proof must exceed simple preponderance even though 
transfer much less drastic remedy than dismissal, and broader dis- 
cretion. may exercised ordering 

seems generally accepted that available the parties 
after removal.*? 

any other district where might have been 

This language has the widest disagreement among the federal 
courts. There are number well reasoned district court but 
time will permit examination decisions court appeal only. 

The first point time was the court the second 
which Foster-Milburn Company sought writ mandamus against 
Judge who had concluded that was proper transfer 
diversity case from New York California even though the defendant 
was not subject process California. The court appeals disagreed, 
asserting that Hornbook law that transitory actions must begin 
with personal service upon the defendant’’; and that mandamus should 
issue prevent transfer Judge Knight. 

few months later the court the ninth circuit reached the same 
Quoting freely from the second circuit decision last men- 
tioned, that court held that transfer should declined unless the transferee 
forum was one which jurisdiction the defendant could acquired 
proper service process; that presupposes jurisdiction over 
the defendant obtainable matter right. 

noteworthy that both these decisions involved motions 
plaintiffs transfer, their own respective domiciles, actions they had 
begun where service could had the defendants. 

third decision furnishes fuller presentation the question, 
involving motion defendants transfer residence; and 
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embracing also the matter waiver which seems destined play 
important part solving questions arising under this clause the statute. 
Tivoli Realty, Inc., Texas corporation, had sued fourteen corporations 
the District Process had been served all defendants, 
and ail had joined the motion transfer the Texas District. 


Judge Rodney held that was without power order the transfer 
the Texas jurisdiction because five the defendants were not amenable 
process there. 

The court appeals for the third circuit disagreed, holding man- 
damus proper compel Judge Rodney hear the evidence and 
transfer the cases Texas warranted. The court leaned the 
thought that and were synonymous terms, but 
based its decision chiefly the holding that all the defendants, 
joining the motion transfer, agreed submit themselves the Texas 
court. felt that this conclusion was supported not only reason, but 
the second decision the Supreme Court the National City Lines 
case and the terms U.S.C. 1406 (b). 

The third circuit court felt that the decision the court the fifth 
circuit one these same cases, rendered prior the passage 1404 
was, for that reason, irrelevant the issues then before it. The 
court this (fifth) circuit had held that these same defendants could not 
enjoin Tivoli, its Texas domicile, from prosecuting the Delaware action, 
under forum non conveniens, for the reason that Texas was not available 
forum because all the defendants were not there amenable process 
matter right and not merely grace. 

Paramount Rodney presented situation which the issues nor- 
mally encountered were focus. All seven judges sat the case, and the 
tone the opinion subscribed five judges, and the dissent two 
judges, indicate that phase the problem was without its champions. 
This decision, affording greater freedom choice courts faced with 
transfer motions, and based combination venue and waiver, 
seems line with the thinking Professor Moore, who served 
Special Consultant the code 

The court appeals the seventh circuit has aligned itself with the 
courts the second and ninth circuits Fettig Canning Company 
Steckler, Judge, decided March That case involved libel for the 
condemnation food brought the eastern district Missouri, 
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340 953, Ed. 453, Ce. 572. 

Note 25, supra. 

Note 26, supra. 

See e.g. Moore’s Commentary the Judicial Code, pp. 202, seq. 

41a 188 F(2) 715, cert. den. 341 951, Ed., 1373. 


which sustained motion transfer which the government consented. 
Judge Steckler the southern district Indiana, the transferee court, 
remanded the case back the court its origin. The court appeals 
heard the petition for mandamus and denied the ground that juris- 
diction libel proceedings was fixed statute within the district where 
the article found, thus excluding the transferee district from the category 
courts where the action might have been brought. 


The point was next presented the court the fifth circuit which 
also followed the lead the second and ninth circuits, Blackmar Guerre, 
al., July That court approved the dismissal Blackmar’s 
action the ground improper venue, holding that transfer under 
1404(a) was not possible because that section limited districts 
where the suit could originally brought.”’ 

The doctrine waiver was permitted aid defendant seeking 
transfer recent case from the second circuit, Anthony Kaufman, 
Two Delaware corporations had been sued district court 
New York and they joined petition transfer district court 
California where one them was engaged extensive business. Judge 
Kaufman ordered the transfer and the court appeals dismissed Petition 
for Mandamus, holding that the district judge had power issue the 
transfer order and that mere abuse discretion was not subject review 
the transferor district. concluding that the district court did not lack 
power make the order, the court the second circuit held that the action 
could have been brought California originally, because one the Dela- 
ware corporations was doing business there, and that the other defendant 
had waived its rights joining the petition for transfer. interest- 
ing note that the opinion this case was rendered Judge Frank who 
had dissented the Magnetic Engineering case (Note 47, infra) and that 
cited with approval the Paramount Pictures case from the third circuit 
(Note 38, supra). 


Conflict Laws from Transfers under 1404 (a) 


Under Erie Tompkins cause action governed the sub- 
stantive law the state where arises. Similarly the law the forum 
normally governs procedural rights, including such important items 
burden proof, statutes limitation, and measure damages. When 
action transferred under the statute, does the trial court follow the 
procedural law the convenient forum that the transferor forum? 

Under the holdings the Supreme Court that federal court sitting 


41b 190 F(2) 427, cert. granted Ct., 342 884, Ed. 115, aff’d 
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given state but another court that state,** would seem that the 
convenient forum would apply the procedural law the state which 
sits; and such conclusion implicit recent decision the Court 
Appeals the seventh circuit transferred case.* 

But the only appellate court meet the question head-on has held 
that the convenient forum should apply the procedural law the trans- 
feror forum.*® The Court Appeals the tenth circuit had before 
case which the district court New Mexico had dismissed 
damage suit, which had been removed from state court. Headrick was 
citizen Missouri, the defendant railroad citizen Kansas, the acci- 
dent had happened California, and the suit was brought New Mexico, 
because the claim was barred the statutes limitations the 
other available forums. The district judge felt that the convenient forum 
was California, where the accident happened, and was ready transfer 
Headrick’s case; but finally decided dismiss, because was convinced 
that the California statute limitations would successfully invoked 
after transfer. 

The court the tenth circuit reversed, holding that Headrick’s case, 
transferred California the convenient forum, would remain New 
Mexico case controlled the law and policy that 
tunately the parties compromised that and this question must 
remain doubt. 


Are Transfer Orders Reviewable? 


Transfer orders, being interlocutory, are not appealable principle, 
and the courts have held. Courts Appeal the 
and the ninth circuits have answered the question categorically 
the negative, and the court the fifth circuit dismissed the appeal and 
gave its tacit approval the non-appealability such orders. The court 
the seventh circuit declined pass the question the gound that 
the evidence did not sustain 
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Review Mandamus 


The appellate courts have shown marked hospitality review upon 
petition for mandamus, much that Judge Kaufman refers such 
reviews The Supreme Court and the courts appeal 
the the the the and the ninth cir- 
cuits have proceeded consideration of, and decision on, the merits upon 
petition for writ mandamus prohibition. The only protest voiced 
against such proceeding has been that Judge Swann the second 
who felt that the court lacked power grant such petition. 

Apparently this liberal attitude towards review arises part from 
realization that would exceedingly difficult, not impossible, for 
litigant show that had been prejudiced ruling transfer 
merit review such order after final 

Two recent decisions from the court the second circuit are unusual 
interest, Arrowhead Company, al. Aimee Lykes and Anthony 
Kaufman, Both opinions were written Judge Frank and 
affirmed the doctrine the Magnetic Engineering case (Note 47, supra) 
that orders relating transfers are not appealable but such proceedings 
will, under proper circumstances, considered applications for manda- 
mus and relief granted the lower court acts without authority but not 
where acts abuse its descretion. each case Judge Frank calls 
attention the fact that had dissented the Magnetic Engineering case 
and indicates that still has the hope winning his colleagues over his 
views expressed that dissent, and cites Atlantic Coast Line Davis 
(Note 60, supra) instance proper recognition the hardships 
imposed upon litigants the rule non-appealability transfer orders. 
Volume Transfers Under 

There have been surprisingly few transfers since the effective date 
1404(a). Out more than fifty thousand civil actions commenced 
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district courts 1949 and 1950, only four hundred fifty-three were 
transferred. The greatest controversy has been waged with respect cases 
arising under the Employers’ Liability Act. Transfers under that Act 
have been follows: 


1949, 944 cases were commenced and 

1950, 1085 cases were commenced and 

the first half 1951, 489 cases were commenced and transferred 


The decrease actions and transfers F.E.L.A. cases the 
Courts has been accompanied marked increase suits filed state 
courts. Lawyers engaged importing suits from distant states have entered 
the state courts increasing numbers, feeling doubtless that dismissals 
could not obtained under forum non conveniens, reason the Kepner 
and Miles decisions the Supreme Court. 

That question has recently been brought test and the Supreme Court 
held the Kepner and Miles decisions not applicable F.E.L.A. cases 
state courts. reversed decision the Missouri Supreme Court, holding 
itself under compulsion the Kepner and Miles cases refuse dismissal, 
under forum non conveniens, imported F.E.L.A. 

Efforts Amend 1404 (a) 

There are (as May 26, 1951) ten more bills pending Con- 
gress proposing amend Section 1404, practically all them aimed 
excluding the right transfer cases brought under those federal statutes 
(twenty-five number) providing their own venue and vesting plain- 
tiff choice forum. These amendments would have the effect limiting 
the application diversity cases. The Committee the 
Judicial Conference the United States, headed Chief Judge John 
Parker the fourth circuit, has studied these proposed amendments and 
devoted six pages its report analysis 1404(a) and the proposed 
changes. committee against the proposed 
Conclusion 

Section 1404(a) represents, the eyes some, codification the 
doctrine forum non conveniens; others call revision that doctrine. 
is, any event, step salutary evolutionary process aimed towards 
bringing venue more under the control the courts. 
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